GERALD € MANN
ATTORNEY GEKERAL

Hanorsble Tom 3eay
County Attorney
Potter County
Amarillo, Texas

Dear 31ir:

Thil is wlth referenss t y tter requasting

oving matters:

"l. VWhere om & defend-
ant a vehiocle us tr tation of 1l-
lieit aleoholig besyérages Rpursuan the provi-
e TexAs liquor Con-
trol Act, and \gu to & person
other than the ore taird person

&nd make no inguiries
person showing that -
\knovlodgo of such seiture or
. vith referense theretc, can
: order such vehicle s0ld where
o notice has first been given
lien holder notifying them

vehiizgle will bLe ordered scléd unless
the contrary is shown?

%2, I1f you ansver the above Question in
the negative, please advise as to the manner and
length of time for which asuch notlce should be
given.

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED 8Y THE ATTORNEY GENERAL OR FIRST ASSISTANT
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“3., Should the order of sale of such a
vehiole and related proceedings be rendered in
connection with and as & part of the ¢risinal
prosecution ageinst the defendant, or is it neo-
essary for the 3tate to file a separate sult on
the ¢ivil docket in order to obtain such an or-
der of salet”

Article 1, 3ection M, of the Texas Liquor Con-
trol Act is taken, and for the most part, ocopied from Sec-
tion 26 of Title 2 of the Bational Prohibition Act (Title
27, Section 80, U3CA), novw repealed. DBecauss the tvwo acts
are almost identical insofar as the prescribed procedure
for forfeiture of vessels and vehicles used in unlavful
transportation of alecholic beverages, the decisions of
the Federal Courts eonatruing.:hn Kational Prohibition Act
in this regard must be considered &s pesrsuasive in sounstru-
ing & similar provision of the Texas uor Coatrol Aect.

In Volume 39, page 264, of Texas Jurisprudence,
it is stated: :

*"§ 140, Adopted Statutes. ~-- A phrase,
provision or statute adopted from the laws of
another state or gountry will ordinarily be given
the same construstion in Texas that it had re-
ceived in the Jjurisdiction from whieh it vas dor-
roved. If it had been given & fixed and definite
meening by the gourts of that jurisdiction, it
will be given the same weaning in Texas. The
rule rests upon ihe presumption that the leglis-
lature vas avare of the Jjudieial interpretation
given in the Jjurisdiction from which the stat-
ute vas taken, and that in adopting such stat-
ute it intended also to actept aueh sonstruc-
tion.

“Accordingly the previcus construction of
an adopted statute will be regarded as s part
of the law, and will be folloved unless it ap-
pears to be coatrary to the spirit and polis
of the jurisprudence of Texas. Moreover, su
sequent construstions of an adopted statute LYy
the courts of the state from which it was import-
ed are strongly persuasive of the interpretation
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that should be placed upon it 1in the adopting
state.

L L]
*« & 5 &

Before discussing each of your questions, the
genersl subje¢t of the procedure for forfeiture of automo-
biles under the repesled Hational Frohibjition Act will De
notliced.

It is manifest that there is & lack of definite
procedure presoribed, both in the Texas lLiquor Control et
and in the National Prohibition Act, by which to determine
the relative rights of all parties concerned in the prop-~
erty so as to preclude theom at once and for all time from
further slaiming any interest therein.

In the c¢ase of United 3tates v. One Stephens Auto-
moblle, 272 Ped. Rep. 188, is found & rull and complete dis-
cussion of many questions involved in ings for for-
feiture of sutomobiles under the repe ¢ decral Act, For
& comprehensive understanding of the conclusions reached
in that case, &3 may be of assistance in coastruing the

Texas Act, ths folloving language, deemed pertinent, is
Quoted:

e « « The act denocunced by this section
is the trannportution of liquors in violation of
lav, and requires that, vhen a person is dis-
govered in the sct, the liquors being transport-
ed shall be seited, the vehiocle in which they
are being carried taken into possession by the
officer, and the person in charge thereof -~
that is, of the liquors and vehlcle -- arrest-
ed, all to follov pragtiocally coancurrently with
a discovery of the part of the officer of a
perscn in the act of transporting liquors con-
trary to law. The vehlole used in transporta-
tion of the liquors bscomes the offending thing,
s the psrson discoversd in the act is the of-
fender, and 1is to be dealt vith as sestion 26
of title 2 of the act further provides.

"This section seems to contemplate that,
upon cenvietion of the person apprehended in
the transportation of the intoxicants, the ve-
hicle or other craft used in sush transportation
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shall be 8016 in any event, unless the ovaer show
good cause to the cantrary. United States v,
Brockley (D. C.) 266 Fed. 1001. When sold, the
procesds thereof, sfter the payment of the ex-
penses attending the selzure and sale and such
bons fide liens as are established against the
property, are required to be govered into the
treadsury of the United 3tates. After sale, all
liens against the proyert{ are transferred to
the proceeds. Lone fide liens may be estab-
lished by intervention or othervise ‘at said
hearing,! or in other proseeding brought for
the purpose. If, however, no cne shall be
found claiming the vehicle, it is provided that
the taking ©of the same,vwith the description
thereof, shall be advertised in manner pravided,
and, if no elaimant shall appear within 10 days
alfter the last publication of the advartise-
mont, then that the property shall be sold
and the proceeds paid into the treasury of
the United 3Atates as miscellansous.receipis.

"1t would appear that the procedure pro-
vided, where no one is found ¢laiming the prop-
erty, is ample for diveatiture of title, a»
appropriate notics to intersested perties ias
provided, and an opportunity for any claimant
to appear and presunably to be heard is afford-
ed. But in the first instance, as ¥e have
seen, the act directs that upon ¢onviction
of the person arrested, exoept upon good causs
shown by the owaner, the court shall order a
sale at public auction of the property seized,
that 1is, the vehicle or other oraft uged in
transporting the intoxicants, and then how the
procecds shall be disposed of. No declarstian
of forfeiture or condemnation of the property
seized is provided for. The provision for trens-
ferring the liens of cleimantis to the proceeds
of the sale would aseer to indicate a leglslative
purpose to extend to lien olaimants the right
to pursue their claims to the extsnt of pro-
ceeding againat the procoeds after sale; that
13 to say, the sala itselfl was not designed to
cut off oontroversy as to the rights of bona

ide claimants touching the property selzed and
ordered %o be sold. Su it 1s maanifeat that the

ovuner is not presluded by the order of sale
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and the asle made in pursuance thereof, nor are
the lien claimants.

"As to the prccedure, the officer making
the sale is required to pay all bone fide liens
which are established by intervention or other-
vigse at 'said hearing' or other proceeding brought
for the purposs. An ambiguity sxists as to uhct
is meant by the use of the words 'said heariang.'
Do they relate to the trial of the person arrest-
ed, or to the hearing brought on by intervention
or othervise, or other proceeding brought for
the purpcse of delermining the validity of the
liens oclaimed, or their relative priorities?

"I am of the view that the latter wes ia-
tended. The order of sale would seem to follow
automatically upon conviection. 7There is no pro-
visionfor a trial touching the rights of claim-
ants t0 the property at the time of the trial of
the person arrested. In fact, such a hearing
vould seem to be collateral to any isasue as to
the guilt of the person arrested. ¥Xo aotige of
the seizure of the property is provided by which
to preclude parties interested therein, unless
it be that the selture itself 1s deened sulfi-
eient, why provide later for advertising the sale
in case no one shall be found clalming the prop-
erty, and opportunity for claimanta to appoar ia
pursusnce of the advertisement?

“It is manifest that there is lack of de-
finite procedure prescribed applicable in the
first instance by which to determine the rela-
tive righta of all parties concerned in the prop-
erty, so as to preclude them at cnce and for all
time from further claiming any interest therein.
Row, the government has, vith a viev tc gondemn-~
ing the property seized and affording & hearing
t0o all parties conoeraned, and disposing of the
sshe @83 the lav directs, instituted the present
proceeding, through meaens of what is termed a
libel, &nd the primary question is whether such
proceeding is appropriate and can be availed of
for the purpose.
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“"Information by the Attorney General 1s the
ususl procedure by wvhich o recover in behalfl of
the governmzent for apny debt or contract for
moeneys due it and for any forfeiture due for
the brecch of & pensl statute., 22 Cyc. T1b.

The petition filed ln the prosent case ausvers
the purposes of an information, though called
& libel, and is obviously sppropriate for the
purpose ©f condemning the property involved,
which in effect is forfeited to the government
by reason of ita improper use in transporting
intoxieants in violation of law,

"Although it might be that section 26 has
provided a aufficlent procadure for condemning
the property (United 3tates v, Hydes (D.C.)

267 Fed. 470), which is doubtful, as appesrs
from the foreguing reviev of the provisiocas of
that section, I ¢&n see nc possible objection
to resorting to the prooeeding by ilunformstion
for acsomplishing the purpose, It is not an
original proceeding, but is merely ancillery to
the criminai cause. It affords & hearing to
all parties soaceraned, and finally precludes
&ll parties laterested, end seitles the title
to the property <ondemneld and the proceads aris-
ing from a sale once and for sall. Ancillary
proceelings in aid of the main cause are com-
mon, and . need not stop to cite instances. 1
am of the opinion, therefors, that the preseant
prooseding 13 not only sppropriate, but that

it 1is within the province of tbe court to en-
tertain the sanc.

"Anavering the second ground for the ex-
ceptions, it 1s already apparent, from the foree
goling analysis ol section 26 of title 2 of the
National Prohibition Agt, that A~ duty of the
gourt is to order & sale of the properiy, not
8 Iorfelture or condemnatian, aad therefore it
1s not esgontial that the forfeitures be deglared
in the crimingl cause. . . '

fn
& v s »
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"That convictlion was had in the criminal
cause i3 & rertinent allegation to the govern-
ment's right to condenn the automcbile. For the
vant of such sllegation, the libel or informa-
tion must be held to be insufficient. . . "

in the case of Ceneral Motors Acceptance Corpora-
tioti v. United 3tetes, 27 Fed. (2d) 799, by & Federsal lourt
of Circuit Appeals in Korth Carolina, an automolile vas
seired Ly Federal Prohibition Agent, &nd upon sslzure vss
found to contein thirty-five gallons of aleocholic liguor
upon which the tax hacd not been paid, Upon motion of the
United 3tates! Attorney the court entered an order condemn-
ing and forfeitlug the sutomobile under Jection 2¢ of Title
2 of the National Prohibiticn Acet (27 U3CA, Jection K0), and
ordered the sutomcbile turned over to the Prokibition Ad-
ministrator for use in the enforcement of the hationsl Fro-
hibition Act., General Motors Acceptance Corporation held e
valid but unrecorded lien on the automobile, This fact was
well known to the ProhibiticnAgent selzing the automotile,
yet the Acseptance Corporstion was not notifled of the pro-
ceeding and 4id pot learn of it until the court had placed
the vehigle in the hands of the Prohibition Agents for their
uge., In remanding the case tc the lower court for further
ection the court said;

L
. 2 s

"1t would seem, in view of the fact that

the government's agents knew of the c¢laim of the
appellant, that fair dealing vould have required
some notice to appellant of the proceeding to
forfeit. Certainly the government and ita of-
ficers can 40 nc less than to acoord Lo the parties
atl interest that same fair dealing and good faith

" that 1s required in dealings, vwith the government
and its agents. In no other way can the enforoe-
went of the law be made wholescmely respeated.

e o+ o« Lo sequire jurisdictica, the court
mAy not rely alone upon the seizure of the prohi-
bition agents, but there should be a libel filed
or other sappropriate proceeding had. This was
not done in this case, but the order es entered
vas based soclely upon the seizuprs of the prohi-
bition agent. . .+



Hnnnrah1§ Tom Seay, pege 8

*The goverament coatends that, because the
contraet of sale held by the lppoliant vas not
recorded, it vas not eifective against ithe claim
of the United 3tates for forfeiture, and that
under the North Carolina registration statute
{(C. 3. § 3308 ot seq., &s amended), requiring
the registering of such contracts to make them
valid, as agsinst creditors or purchasers for
value, the fallure to reglster renders appel-
lant’s lien volid as against the goveramsat's
olaim of forfeiture. We cannot aoccept this
viev,

"Sush lavs, and in this ths NHorth Carolins
lav 1is spesific, are designed for the protec-
tion of creditors or purchasers for values, vith-
out notice, and the governmeat of the Uniied
States, in a forfeiture proceeding of this
kind, does not ocome undsr either class. 3State
v. Hall, 92 W, Va, 6A8, 11N 3. X, 250; Motor
Co. v. Jaockson, 188 X. C ’28 114 8. kK, ‘79]
United States v. Torres (D.C.) 291 P. 138. 1
the case last oited, in an able opinion, Judge
Soper discusses this Question, and properly,
ve thisk, reaches the conolusion that, even

it tn the absence of recordation, the rights of
the United 3States as defined by the National
Prohibdbition Act are subordinated to the rights
of wona fide lienors vithout notice of the il-
legel use of the carrying vehicle.

“Again, it is contended on behalf of the

overnment that the appellant was gullty of
gnchts in delaying tc set up its claim until
March 18, 1927, vhen the arder of forfeiture
was entered on October &, 1926. . + + Appel-
lant d4id not knov of the proceeding under the
Eational Prohidbition At until lmsedistely be-
fore the filing of ite petition. The govern-
ment could have notified appellant of the action
taken at any time, but did not do so, and ap~
pellant acted immedlately on learning the true
situation. Under these circumstances, we do
not feel that the charge of lashes can properly
be laid at appellant's door.

* L] .
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Without going further to quote from sdditional
casen relative to the general subject involved, it is deemed
sufficient to state that we have carefully revieved the many
cases c¢ited in the annotations under Section A0, Title 27,
of USCA, the spplicable sections of the Pederal Digest, the
exhaustive treatment given the subject in A, L. K. and many
other authorities toushing on the gensral subject. 3Sinoce
the prineiples announced in the cases just quoted from have
never sucoessfully been challenged, it is thought that those
cases might be used as guides in ocsedings for the for-
feiture of automobliles under the Texgs Ligquor Control Act.

From the suthorities thus reviewed, including the
applicable provisions of the Texas Liquor Contrcl ast, ve
vwill attempt to discuss the Questions raised in your letter
without reference to their numsrical ordar of such questions.

It is only after the final conviction of the per-
son in oharge of the automoblle at the time of its seizure
that any proceeding may be had relative to the forfeiture.
After the final o¢onvietion, which may in some instances con-
sume many months especially if the defendant appeals, a
petition should be filed in “a court of competent jurisdic-
tion." 9%he case is cone in rem and the sutomobile is the
real defendant. The petition should sllege the selzure and
oirgumstances surrounding same &s vell sa the description
of the sutomobile. It should allege the name of the person
in charge of same at the time of the seizure and the fact
of such persons' final conviction. It would not be improper
wve think to allege that the proceeding is cne to enforee the
forfeiture that has resulted under Section &4 of Article 1
of the Texas Liguor Control A¢t from the goaviction of un~
lavful transportaticn of intoxicating liquor, in the commis-
sion of which offense the automobile was used (Phariss v.
Kimbrough, 118 3. ¥W. (24) 661). The prayer should ask for
a judicial deores of forfeliture and for an order of sale and
the distridbution of the procesds of the sale in accordance
with the provisions of Article 1, Section A4, of ths Texas
Liquor Control Aet. In order to afford all interested
perties an opportunity of being heard, the petition should
be pressntsed to the Judge of the court having jurisdiction
who should met tha matter down for hearing, sllowing suffi-
cient time for those intorested in such case to be notified.
No particular form of notice is prescribed. In this connec-
tion, we think it would be proper for those officers interast-
ed in the prosecution Lo ascertain, as besst they can, those
claiming an interest in the vehicle and to notify such parties
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of such hearing. Nelther the form of the notlce nor the
length of time required are presoribed, If the owner of the
wehicle has been duly notified of the hesring and ralls to
appear, doubtless his rights in the vehiele will be terminat-
ed, I the owner hss not been notifled of the hearing and
does not arpear andl assert his claim, then the vehlcle should
be advertised ss preseribed in the statutes., After the hear-
ing at whigh interested partiea must have had an opportunity
to be heard, and if the our i1s ordered sold, it is provided:

"T'he officer making the ssle . . . shall
pay all liens, unocording toc their priocrities,
whicl are established by intervention or other~
wige ai sald hesring or in other proceedinrs
brought for ssld ;urpose.®

whet i3 a "court of competent Jurisdietion™ as
used in the Act? Obviously the oriminal proceeding against
the defendant must be brought in the county court. Under the
great welght of cuthority in the many federal ocases reviewed,
and under fharlss v. Ximbrough, supra, 1t would appear that
upon the gonviction of the one in charge, the automebile ia
forfeited "“ipso facto." Any proveeding dbrought thereafter
to "sscure” or "enforce and forfelture,”" as those terms are
used in Thariss v. Ximbrough is necessarlly ancillary or
"a mere incident to the criminal cese.* In Willis, et al.,

v. 3tate, 150 3. W. 904, it is 3aid:

"That provision of our Contitution {(arti-
ole 8, | 8), whieh gives the dlstriol court Jur-
$sdiction 'of all suits in behelf of tho atate
t0 pecover penaltlea, forfeitures snd sscheatas,’
appliea and haa alwaya been construsd by all the
courts to mocan excluslvely oivil ocases. Aand has
never been oconstrued by any court to aprly to
forfelitures of b&ll bonds in oriminal cases. Both
the Supreme Court and this ocourt hold that the for-
feiture of btail bonds in orilminal casea is a
mere incident to the oriminal oass, and that,
while after the rendition of the judgment nisi
the proceedings shall be conducted ez civil
oceses, yet that all such sases eare criminal
cases end nov eivil ocascs, and the state can-
not agpeal therefrom. 3See some of ths cases
oollated from this and the Supreme Court in

section 4%7, p. 320, of White's C. C. P."
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Since a proceeding to forfeit a bail bond "“is 8
mere incident to the oriminal case,” we think that by the
same analogy, & proceeding to secure or eanforce a forfeiture
of an automobile under the Texas lLiquor Control Act is like-
vise & "mere incident of the c¢riminel osse."™ It is not an
original proceeding but ls merely ancillary to the criminal
cause, as 1is pointed out in United 3tates v. One 3tephens Auto-
mobile, supra. If the county court has jurisdiction of the
original offense, it necessarily follows that it has juris-
diction of & subsequent proceeding to "enforce the forfeiture
that bas resulted under the statute.” The value of the auto-
mobile, in our opinion, is not meterial in determining Jjuris-
diction. Under authority of Willis, et &l., v. 3tate, ve
think the proceeding to enforce the forfeiture should be
filed on the oriminal dockst.

For a fuller understanding of the question herein
discussed some of ths decisions pertaining to svidence and
burden of proof will be noticed.

Under Section %0 of 27 USCA (41 Stat. 315), as well
as under 3sction 44 of Article I of the Texas Liquor Control
Act, the burden is upon the lienor to establish that his lien
is bona fide and that it vas created vithout his having eny
notice or reason to believe that the carrying vehicle vas be-
inglgaed, or was to be used, for the illegal transportation
of liquor.

The good faith of the parties, &nd lack of knovwledge
or reascn to apprehend, on the vendor's part, that the vehicle
upon which the lien is taken or reserved will be used in vio-
Jation of the law, must be established as of the dates of its
creation.

This burden is equally inocumbent upon the assignor
and the gssignee of the lien, wvhichever is claiming rights
under it., United States v. One Buick Coupe Aute, 58 Fed,
(2d) 387. S’GQ‘ also 47 A.L.R. 1058] 61 A.L.R. 558; T2 A.L.R.
1093; and 82 A.L.R, 6090

In the case of C. I. T. Corporation v. United States,
40 Ped. (2d) 825, by Circuit Court of A 1s, one C. A. lee
purchased sn automobile from one Marshall 0'Neal. 3hortly
after the sale the purchese note vas disposed of to the C.I.T.
Corporation, vhish is a dealer in this character of commercial
paper. Both Lse and O'Neal lived in a small town in South
Dakota vhere the sale occurred. The purchaser of the note



Honorable Tom Seay, page 12

had its office in a distant city far from the place of the ori-
ginal sale. It 1s undisputed that the C. I. T. Corporation had
no notice of the contemplated i1llegal uss of the c¢ar, or before
seizure, of the actual 1llegel use. %The Court held hovever that
1f O'Neal, the original seller, had such notice, that such
notice would be imputed to his assignee, C. I. T. Corporation.

In this case the Court said:

"Igotice,' vithin this statute, has the or-
dinary legal meaning of knowledge of the lllegal
use or of facts vhich would put & reasonably pru-
dent man upon inguiry. %The evidence is as fol-
lows: O'Neal had lived all his life in Huron,

a small oity in South Dekota. For about seven
years he had been in the grocery business and for
about eighteen months had been selling automo-
biles also. He had knovn C. A. lee for about
seven years and had & 'speaking acquaintance' with
his son, HBenry lee. He knev that C. A. Lee had
been in the pool hall business, but for a period
of 'a fev years' he was not doing anything. At
the time of the sale he did not knov the buai-
ness of Benry lee nor of his reputation and made
no ingquiry in that regard. Eenry lee had pur-
ehased & Hudson car theretofore and had drought
his father to 0'Neal in regard to the purchase

of this oar. He testified he did not knov of the
contemplated 1llegal use of the car or of its be-
ing s0 used before it vas seized by the federal
authorities. He made no investigation of the
business of C. A. Lee or for what purpose the

car vas to be used, dut did knodwthat he had
property. To meet this proof, the government
established thet the purchaser and his convieted
son lived together in Huron and wvere actively
engaged in 'bootlegging' at the time of this
sale. A prohibition officer, a deputy sheriff,
the chief of police, and & patrolman testified
positively that the reputation of the purchaser,
at the time of the sale in Huron, vas that he vas
&8 'bootlegger.' On the other hand, there vas

the testimony of one vitness, another automobile
dealer who had sold one of the lees & car, that
he did not know of this reputation.
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"Considering that Huron is not a large
place and therefore matters of general knovledge
could scarcely escape the attention of & merchant
who had lived there all of his life and bean
engaged in business for seven years, the court
vas in no vise bound to believe the testimony of
O'Neal that he had never heard of the reputation
of C. A Lee. V¥Where the Question requiring
proof ianvolves a state of knowledge or of mind,
triers of fact justly rely upon circumstances
vhich would shov knowledge or state of mind
rather than upon the bare statement of the in-
terested party himself, Where it is shown by
evidence, vhich the trial court believes, that
the purchaser had the §onnral reputstion in a
small town of being & 'bootlegger' at the time
of the coreation of the lien, the lienor cannot
be held to have conclusively established laock of
notice merely by teatifying that he 4did not then
know of such business or of such reputation.
Where such a set of sircumstances is shown by the
evidence, it is for the trial court to determine
vhether the lienor did or 4id not have knovwledge
of such business Or reputation and such knowledge
vould be notice within the above statute. The
burden of proof is upon the lienor to establish
lack of notice., United States v. One Dodge
Gﬂupo, th., zD. cC. ) u ry. (ad’ 1019’ Uuited
States v. One W, W. 3hav Automobile Taxi, eto.,
(P. C.) 272 P. 491, and Shelliday v, United
States (C. C. A.) 25 F. (24) 372, 37h."

Por other cases helding that the burden is on the
claimant to eatablish that his lien is bona fide and was made
without notice that the vehicle was to be used in violating
the liquor laws, see The Harbour Trader, 42 PFed. (24) 858,
and U, 3. v, Bailey, 42 Ped. (24) 908.
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